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Introduction

Introduction

The title of this book reflects our law firm’s logo “Protecting Your
Future”, a concept which reflects the essence of what we do (1)
having a plan for disability both as to who will be in charge and
how your assets will be protected and (2) how your assets will
be distributed at death with the least amount of taxes and legal
fees. Protecting your future is more than for your lifetime alone
but also the lifetimes of those you know and love, your children
and grandchildren, or other people or institutions you care about,
especially for those who do not have children. In other words, your
legacy.

Ettinger Law Firm, thirty-five years old as of this writing, was
founded in 1991, after your author had been practicing as a
litigation attorney for ten plus years in New York City as well as in
the Hudson Valley and Capital Region of New York State.
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In the Fall of 1990, I first heard of a new concept in law, that if you
set up a living trust your estate would no longer have to go through
the legal process to prove your will was valid — the probate court
proceeding. Having faced many legal issues, delays and soaring
costs probating wills over the previous decade, I thought this new
concept almost too good to be true.

Exploring the matter further, I learned that not only was the
proposition true, but at the time, some of the best attorneys
practicing with the living trust concept were in Florida — perhaps
you can guess why.

In any event, off I went to Florida to train in the preparation,
execution and use of revocable living trusts with some of the most
knowledgeable and experienced attorneys in this burgeoning field
of law. Upon my return, I proceeded to wrap up my litigation
practice and founded Ettinger Law Firm in April 1991 dedicated
exclusively to estate planning and to keeping people like you, dear
reader, out of probate court.

The reason I was so excited about the living trust, and continue
to be so to this day, is the concept of taking back control from the
courts and government and giving it back to you and your family.
After all, who doesn’t want control over their affairs?

A will has to be “probated”, or proved to be valid in court. When
you go to court, the judge is in charge. Does the judge always actin
your best interest? Does the judge ever make a mistake? And when
the judge says jump, you know what the answer is. In other words,
someone else is in control of your affairs.
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Not only do you pay considerably for this privilege, but it can
take many months and often years to complete the probate court
proceeding. Meantime, houses cannot be sold, bank accounts
accessed, or investment portfolios managed — at least without the
judge’s permission which involves additional time and resources to
request. Of course, that permission may be denied as well.

With a living trust, your trustee (formerly your “executor” under
the will) may act immediately upon death to sell the house, pay the
bills and handle the investments — no permission required. An
additional benefit is, in the event you become unable to handle your
affairs later in life, your trustee may take over by simply getting a
letter from your doctor showing you are legally incapacitated — in
other words unable to handle your legal and financial affairs.

Essentially then, a living trust gives you back control.

Concurrently with my beginning to practice estate planning for
death a new field of law was emerging, that of “elder law”. The
legal profession had come to realize that numerous legal issues
were arising with the aging of the population and the increased life
expectancies that were occurring with advances in diet, nutrition
and medicine. It seemed to me that it made sense to plan for
disability (elder law) at the same time as planning for death (estate
planning). I called this type of planning as “Elder Law Estate
Planning” and wrote a book with that same title in 2010, updated
yearly since then. While it is a law book, it is written in plain
English for the purpose of communicating legal subjects to the
lay person. Whenever we refer to estate planning, it is simply a
shortened version of what we mean to be elder law estate planning.
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The book you are about to embark on is an outgrowth of its
predecessor. It reflects the additional twenty-three years of growth
and knowledge of your writer in the deeper and broader meaning
of “elder law estate planning”.

As before, you will learn about the tools available to protect your
tuture, (a) from guardianship proceedings on disability (2) from
losing your assets to pay for long-term care costs (3) from court
proceedings on death, and (4) from taxes and legal fees in the
settlement of your estate.

Added to this nuts and bolts knowledge is a new section on
“Financial and Tax Aspects of Estate Planning” containing
invaluable information on reducing and avoiding income, estate
and capital gains taxes along with other tips for rearranging your
financial affairs for greater liquidity when needed.

The first of two more new sections is on “The Social Side of Estate
Planning”, addressing many of the social and family issues that
surround this type of planning. Your writer has come to the belief,
after over forty years of doing this type of work, that estate planning
is primarily a social exercise and that the social work must be done
prior to the legal work -- so that the legal may serve the social needs
of the clients and their loved ones and not the other way around.
Too many perfectly legal estate plans have had the effect of tearing
a family apart for having failed to observe this key tenet.

Secondly, we have written a new section on “Health and Well-Being
for Older Adults”. Your writer has been publishing a column in
over a dozen New York newspapers for the past three years entitled
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“Protecting Your Future” which has led to my extensive research
and writing on these subjects. The sharing of some of the latest
thinking on health and well-being reflects my view that the best
elder law estate plan of all, by far, is not having to use it as long as
possible. To this end we are looking at the many exciting new ways
to avoid disability and to extend not only lifespan but the healthy
years in that lifespan, or “healthspan”.

I sincerely hope that you find this book interesting, enjoyable and
perhaps even life-enhancing.

Michael Ettinger
October, 2023

“Set peace of mind as your highest goal, and organize your life around it.”
-- Brian Tracy
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What is
Elder Law Estate Planning

“Elder Law Estate Planning” is a niche area of the law which
combines the features of elder law and estate planning that pertain
most to the needs of the middle class.

Estate planning was originally for the wealthy few. Middle class
families did not consider themselves as having “estates” to plan.
During the Reagan years (1980-1988), a great economic expansion
occurred, raising the asset level of the middle class into the realm
of estate planning. With middle class people suddenly exposed
to “estate taxes”, the need arose for estate planning, to reduce or
eliminate those taxes. A few years later, in 1991, the American
Association of Retired Persons (AARP) published “A Consumer
Report on Probate” which concluded that probate was a process
to be avoided, in all but the most exceptional cases. This marked
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the beginning of the end of traditional will planning and started
the “living trust revolution”. AARP recommended that families
start using trusts rather than wills, to avoid probate and save their
beneficiaries tens of thousands of dollars in the estate settlement
process.

Since 1991, tens of millions of people have set up trusts to:
« Save time and money in settling the estate
« Avoid legal guardianship if they become disabled

« Avoid having their personal and financial matters made
public

« Reduce the chance of a “will contest”
« Keep control in their family and out of the court system

At about the same time as living trust planning became popular,
the field of elder law emerged to help people navigate the increased
complexity of state Medicaid rules and regulations, the soaring
costs of home care and nursing home stays, and the fact that people
were living considerably longer.

Historically, estate planning was handled primarily by “white shoe”
law firms in the deep canyons of downtown Manhattan, while elder
law planning emerged out of the Department of Social Services.
State employees began to take their expertise in Medicaid rules and
regulations into the private sector.
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To this day, these two fields continue to grow independently
of each other, sometimes to the detriment of the clients whom
lawyers are meant to serve. Estate planning lawyers mostly see
estates averaging from hundreds of thousands to about five million
dollars. However, families with estates under one million dollars
often cannot afford long-term care insurance. They may now or
later need a Medicaid Asset Protection Trust (MAPT) (Chapter 48) to
protect their estates from being depleted in the event a nursing home
is required. Since the estate planning attorney is often unfamiliar
with elder law, the client never gets the MAPT they need, and the
estate plan to avoid probate proves useless when the costs of long-
term care ends up consuming all of the assets.

For the couple with over one million dollars in investible assets,
while they may more often be able to afford long-term care
insurance, sometimes either one or both of them are uninsurable
due to health reasons or they have waited until age seventy or so
and the premiums are too high. Perhaps what they really need is
the MAPT, to protect the assets from nursing home costs, but they
never get one because the estate planning lawyer is not experienced
or trained in drafting these documents.

What happens when the estate planning client actually becomes
disabled and needs long-term care? They, or the family, often
consult with the estate planning lawyer who prepared their plan,
but who may be unable to help them, due to his or her unfamiliarity
with state Medicaid rules. Many families lose assets that might
have been saved. Unknown to the estate planning attorney, elder
law attorneys have developed numerous techniques to protect hard
won assets, even when the nursing home is imminent, such as
“spousal refusal” and the “gift and loan” strategy, discussed in the
chapters that follow.
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On the other side of the coin, what happens when the older single
or couple meets with an elder law attorney instead of an estate
planning attorney? These clients are usually sixty-five or over, and
are looking for asset protection. The elder law attorney knows how
to create a MAPT and often recommends them. However, on the
estate planning side of matters, the elder law attorney may miss the
need to set up two trusts for the couple to avoid the estate tax, if they
are exposed to that liability. He or she may have little knowledge
about estate planning for second marriages, a growing segment
of the population, or using Inheritance Protection Trusts (Chapter
6) to keep the assets in the blood and protect the inheritance from
children’s divorces, lawsuits, and creditors.

While some of the family’s needs may be met, such as asset
protection, other needs are left unserved, often because the clients
are unaware that these two fields of law complement and overlap
one another. In other words, they may get what they want but not
necessarily what they need. These oversights are often visited on
the heirs.

Your writer made the conscious decision over thirty years ago to
develop expertise in these two fields of law simultaneously. This
has proven to be invaluable to tens of thousands of families.
Clients who originally came in for estate planning services later
became elder law clients, converting their revocable living trust
estate plans into MAPT’s as they got older or, through the use of
Medicaid planning services, ended up protecting their assets when
the need for long-term care actually arose.
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Looking back on our experiences in over thirty thousand cases
at Ettinger Law Firm, we conclude that we have assisted in the
creation of a new niche legal field, “Elder Law Estate Planning”.

We define this area of law as:

« Getting your assets to your heirs, when you want and the way
you want, with the least amount of taxes and legal fees possible

« Keeping those assets in the blood for your grandchildren and,
in the meantime, protecting those assets from your children’s
divorces, lawsuits, and creditors

« Protecting your assets from the costs of long-term care and
qualifying you for government benefits available to pay for
that care

While estate planning involves tools for well-to-do families, with
acronyms like GRITS, GRATS, and GRUTS, and where elder law
serves the diverse needs of our growing senior population, including
the less fortunate, through Medicaid, Medicare and Social Security,
“Elder Law Estate Planning” addresses the concerns of the vast

majority in the middle. It is for those people that we have written
this book.
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2

Pitfalls of Will Planning

So many clients are advised that they need a will. In fact, will
planning is becoming obsolete for persons over sixty for many
reasons.

Instead of actually solving problems, wills often create them.
First, they must be proven to be valid in a court proceeding, the
infamous probate. Court proceedings may be expensive, time-
consuming and things often go wrong. Also, when the client dies,
that will is often out-of-date, having been created decades before.
The executors may be the wrong persons, the beneficiaries or their
percentages may be wrong or other changes in the family have not
been taken into account.
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Notice of the court proceeding must be given to certain relatives
who may be difficult or impossible to locate. Complications arise
with relatives in foreign countries who may need to go to the
American Consulate for notarization or “consularization” of legal
documents. If there is a disabled child, the court will appoint a
lawyer to represent that heir’s interests, including preparing a
report to the court, and your estate must pay that attorney’s fees.

Proof problems with the will may lead to delays preventing needed
funds from getting to surviving spouses or children. It is fairly
common for real estate to be tied up, while the probate process
drags on, causing potential buyers to be lost. In some cases, stock
cannot be sold even though it may be falling in value rapidly.
Bills can remain unpaid for lengthy periods as bank accounts are
unavailable. Law firms routinely find they must commence probate
proceedings as a courtesy for families who cannot afford the legal
fees to get the matter started. The cost of court proceedings today
may be expected to be in the five figure range.

Two other pitfalls of will planning bear mentioning. First, since
the will is filed in court, it becomes a public record. Anyone may
go to the courthouse and order a copy of your will to see what you
had and who you left it to. Secondly, since notice must be given to
the heirs you may have left out, or left less than they may feel they
are entitled to, you run the risk of a will contest if your estate is
distributed in anything but equal shares.

When you are in probate court, who is in charge? The judge, not you
or your lawyer. Don’t suppose that the judge will always act in your
best interests, as the court may have other interests to consider.
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Always better to stay out of court if you can. By using a living trust,
instead of a will, you may avoid probate court proceedings and
keep control, or at least control rests with those you have chosen,
if you die or become disabled. The expenses are sufficiently less
without court proceedings that clients often save tens of thousands
of dollars in estate settlement costs.

The other problem with a will? It only takes effect when you die.
Today, about half of all people eventually become disabled. Since
the will does not provide for disability, you risk guardianship
proceedings. These proceedings occur later in life when someone
becomes unable to handle their affairs and does not have an
adequate plan set up for disability. In a guardianship, the court will
appoint someone to handle your affairs. Not only may it not be the
person you would have chosen, it may not even be someone you
know. Trusts, which take effect while you are living, are considered
a highly effective tool to avoid guardianship proceedings so that
the person or persons you choose will be in charge. This way, you
may be certain that your best interests will be looked after.

In short, when someone tells you that you need a will, think again.
It may be a trust that you need instead.



Elder Law Estate Planning 18

“During my life, and now by my will and codicils, I
have given considerable sums of money to promote public
and humanitarian causes which have had my deliberate and
sympathetic interest. If any of my children think excessive such
gifts of mine outside of the family, I ask them to remember not
only the merit of the causes and the corresponding usefulness of
the gifts but also the dominating ideals of my life.

They should never forget the dangers which unfortunately
attend the inheritance of large fortunes, even though the money
come from the painstaking affections of a father. I beg of them
to remember that such danger lies not only in the obvious
temptation to enervating luxury, but in the inducement...to
withdraw from the wholesome duty of vigorous, serious, useful
work. In my opinion a life not largely dedicated to such work
cannot be happy and honorable. And to such it is my earnest
hope — and will be to my death — that my children shall, so far
as their strength permits, be steadfastly devoted.”

Joseph Pulitzer, Will, in James Wyman Barrett,
Joseph Pulitzer and His World 295-96 (1941)
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3

The Five Steps to an
Elder Law Estate Plan

Overview

Practicing elder law estate planning is one of the most enjoyable
and professionally rewarding careers an attorney may choose.
Imagine a practice area where your clients respect your knowledge
and treat you with kindness and courtesy. They pay your fees in a
timely fashion and tell their friends how much they have enjoyed
working with you and your firm. At the same time, you are rarely
facing the pressure of a deadline, much less an adversarial attorney
on the other side of a matter trying to beat you. In most instances,
you are acting in the capacity of a counselor at law (trusted advisor)
rather than an attorney at law (professional representative).

We spend our days meeting with clients, discussing their lives and
their families and addressing their fears and concerns. Through
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our knowledge, training, experience and imagination, we craft
solutions, occasionally elegant ones, to the age old problem of
passing assets from one generation to another as quickly and
painlessly as possible.

At the same time, we also seek to protect those assets from being
depleted by taxes, legal fees and long-term care costs to the extent
the law allows.

The end result of this process is a client who feels safe and secure
in the knowledge that, in the event of death or disability, they have
all their bases covered. Having achieved peace of mind that their
future is well planned and in good hands, they can get on with
the business of enjoying their lives. For the attorney, a happy and
satisfied clienthas been added to the practice and another potentially
lifelong and mutually rewarding relationship has begun. Let’s look
at the strategies and techniques we use to achieve this enviable
state of affairs.

Maijor Issues Facing Senior Clients Today

One of the ways that we help clients is in setting up a comprehensive
plan so they may avoid court proceedings upon death or in the event
of disability. Trusts are used in place of wills for older persons since
they do not require court proceedings to settle the estate. Trusts
also avoid the foreign probate proceeding required for property
owned in another state, known as ancillary probate. This saves the
family time in settling the estate as well as the high costs of legal
proceedings. In addition, since revocable living trusts, unlike wills,
take effect during the grantor’s lifetime, the client may stipulate
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which persons take over in the event of their disability. Planning
ahead helps maintain control in the family or with trusted advisors
and avoids a situation that may not be in the client’s best interest.
For example, in the event of a disability where no plan has been
putin place, an application to the court may be required in order to
have a legal guardian appointed for the disabled person. This may
not be the person the client would have chosen. In such a case,
assets may not be transferred to protect them from being spent
down for long-term care costs without court permission, which
may or may not be granted.

Another area in which we assist the client is in saving state estate
taxes for married couples by using the two-trust technique. Assets
are divided as evenly as practicable between each of the spouse’s
trusts. While the surviving spouse has the use and enjoyment
of the deceased spouse’s trust, the assets of that trust bypass
the estate of the surviving spouse and go directly to the named
beneficiaries when the second spouse dies. The two trusts are
known as “disclaimer trusts”, discussed in Chapter 25. Hundreds
of thousands of dollars, or more, in potential estate taxes may
be saved, depending on the size of the estate. Furthermore, the
revocable living trust avoids the two probates that would occur
were the clients to use wills, as the couple’s estate must be settled
after the death of each spouse in order to save estate taxes.

We also help to protect assets from being depleted due to long-term
care costs. Medicaid Asset Protection Trusts (MAPT’s), discussed
in Chapter 48, may be established, subject to a five-year look-back
period for facility care or a new two and a half year look-back for
home care, to protect the client’s home and other assets from
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having to be spent down due to the high cost of long-term care.
Elder law attorneys use Medicaid asset and transfer rules to protect
assets in the event a client requires long-term care but has done
no pre-planning. Through the use of Medicaid annuities, the “gift
and loan” strategy, spousal refusal, and Caregiver Agreements,
significant assets may be protected despite the look-back periods,
even when the client may be on the nursing home doorstep. These
techniques are discussed in “Medicaid Planning Strategies” at page
163.

The Five Steps to an Elder Law Estate Plan
Step One: Understanding the Family Dynamics

The first step in an elder law estate planning matter is to gain
an understanding of the client’s family dynamics. If there are
children, which is usually the case, we need to determine whether
or not they are married. Is it a first or second marriage? Do they
have any children from a previous marriage or do their spouses?
What kind of work do they do, and where do they live? Do they
get along with each other and with the parent clients? We are
looking to determine which family members do not get along with
which others and what the reasons may be. This goes a long way
toward helping us decide who should make medical decisions and
who should handle legal and financial affairs. Should it be one
of them or more than one? Should they be able to act separately
or only together? How should the estate be divided? Is the client
himself'in a second marriage? Which children, if any, are his, hers,
or theirs? Sometimes all three instances may occur in the same
couple. Here, further exploration of the family functioning will
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be needed as the potential for hurt feelings, conflicts of interest,
and misunderstandings multiplies. In addition, great care must be
taken to develop a plan for management, control, and distribution
of the estate that will not only be fair to the children from a previous
marriage but will be seen to be fair as well. At times, the assistance
of the professional advisor in acting as trustee may be invaluable
in helping to keep the peace between family members. Finally,
this step will also flesh out whether there are any dependents with
special needs and which family members and assets might be best
suited to provide for any such children.

Step Two: Reviewing Existing Estate Planning Documents

The second step in an elder law estate planning matter is to review
any prior estate planning documents the client may have, such as
a will, trust, power of attorney, health care proxy and living will, to
determine whether they are legally sufficient and reflect the client’s
current wishes or whether they are outdated. Some basic elder law
estate planning questions are also addressed at this time such as:

a. Is the clienta US citizen? This may impinge on the client’s ability
to save estate taxes.

b. Is the client expecting to receive an inheritance? This knowledge
helps in preparing a plan that will address not only the assets that
the client has now but what they may have in the future.

c. Does the client have long-term care insurance? If so, the attorney
will want to review the policy and determine whether it provides
an adequate benefit considering the client’s other assets and
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income, whether it takes inflation into account, and whether it is
upgradable. This will allow the practitioner to decide whether other
asset protection strategies may be needed now or later.

d. Does the client need financial planning? Many clients that come
into the attorney’s office have never had professional financial
advice or are dissatisfied with their current advisors. They may
need help understanding the assets they have or with organizing
and consolidating them for ease of administration. They may also
be concerned with not having enough income to last for the rest
of their lives. The elder law estate planning attorney will typically
know a number of capable financial planners who are experienced
with the needs and wishes of the senior client, including (1) secure
investments with protection of principal, and (2) assets that tend
to maximize income.

Step Three: Reviewing the Client’s Assets

The third step is to obtain a complete list of the client’s assets,
including how they are titled, their value, whether they are
qualified investments, such as IRA’s and 4o01(k)’s and, if they have
beneficiary designations, who those beneficiaries are. Armed
with this information, the counsellor is in a position to determine
whether the estate will be subject to estate taxes, both state
and federal, and may begin to formulate a strategy to reduce or
eliminate those taxes to the extent the law allows. This will often
lead to shifting assets between spouses and their trusts, changing
beneficiary designations, and, with discretion, sometimes trying
to determine which spouse might pass away first so as to effect
the greatest possible tax savings. Ideally, the attorney should have
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the client fill out a confidential financial questionnaire prior to the
initial consultation.

Step Four: Developing the Elder Law Estate Plan

The fourth step is to determine, with input from the client, who
should make medical decisions for the client if they are unable
to, i.e. the health care proxy, and who should be appointed to
handle legal and financial affairs, i.e. the power of attorney, in the
event of the client’s incapacity. Next, we will consider what type
of trust, if any, should be used, or whether a simple will would
suffice, who should be the trustees (for a trust) or executors (for
a will), and what the plan of distribution should be. In order to
avoid a conflict, the trustees who are chosen to act in lieu of the
grantor (creator) should be the same persons named on the power
of attorney. At this point, great care should also be taken to ensure
that the feelings of the heirs will not be hurt. Good estate planning
looks at the client’s estate from the heirs’ point of view as well
as the client’s. For example, if there are three children, it may be
preferable that one be named as trustee or executor, as three are
usually too cumbersome and if the client chooses only two, then
they are leaving one out. If there are four or five children, we prefer
to see two trustees or executors chosen. This way, the pressure will
be reduced on just the one having to answer to all the others. More
importantly, the others will feel more secure with two siblings
jointly looking after their interests.

Not all estates need to be distributed equally. An old adage in estate
planning goes like this “There’s nothing so unequal as the equal
treatment of unequals”.
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If the distribution is to be unequal, it may need to be discussed
with the affected children ahead of time to forestall any ill will
or even litigation after the parents have died. By considering the
relative ages of the children, where they live, and their relationships
amongst each other and with their parents, the advisor will generally
find a way to craft a plan that accommodates the needs and desires
of all parties concerned. Some of the techniques we find useful
in this context are to offer a delayed distribution, such as twenty
percent upon the death of the grantor, one-half of the remaining
balance after five years, and the remainder after ten years. These
same percentages may also be used at stated ages, such as thirty,
thirty-five, and forty. Also, when leaving percentages of the estate,
unless it is simply to the children in equal shares, it is often useful
to determine the monetary value of those percentages in the
client’s current estate. This will allow the client to see whether the
amount is truly what they wish to bequeath. Percentage bequests
to charities should be avoided so that the family may avoid the
possibility of having to account to the charity for the expenses of
administering the estate.

In terms of the type of trust, we are generally looking at several
options for most clients. For couples, it is important to determine
whether there should be one trust or two. In order to avoid or
reduce estate taxes, there should be two trusts for spouses whose
estates exceed or may at a later date exceed the state and/or federal
estate tax threshold. Should the trust be revocable or irrevocable?
The latter is important for protecting assets from long-term care
expenses subject to the five-year look-back period for facility care
and the proposed new two and a half year look-back for home care.
Primary features of the irrevocable Medicaid Asset Protection
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Trust (MAPT) are that neither the grantor nor the grantor’s spouse
may be the trustee and that these trusts are “income-only” trusts.
Most people choose one or more of their adult children to act as
trustees of the MAPT. Since principal is not available to the grantor,
the client will not want to put all of their assets into such a trust.
Assets that should be left out are IRA’s, 401(k)’s, 403(b)’s, etc. The
principal of these qualified assets are exempt from Medicaid and
should not be placed into a trust, as this would create a taxable event
requiring income taxes to be paid on all of the qualified money. If
the institutionalized client has a spouse in the community, up to
$158,000 may also be exempted. Notwithstanding that the home, at
least up to about $1,100,000 in equity, is exempt if the community
spouse is living there, it is generally a good idea to protect the home
now rather than to wait until the first spouse has passed, due to the
look-back periods. It should be noted that the look-back means that
from the time assets are transferred to the MAPT, it takes five years
before they are exempt, or protected from being required to be
spent down on the ill person’s care in a nursing facility before they
qualify for Medicaid benefits. What if the client does not make the
five years? Imagine that the client must go into the nursing home
four years after the trust has been established. In such a case, by
privately paying the nursing facility for the one year remaining, the
family will be eligible for Medicaid after just the remaining year of
the five-year penalty period has expired.

Although the MAPT is termed irrevocable, the home may still be
sold or other trust assets traded. This does not restart the look-
back. The trust itself, through the actions of the trustees, may sell
the house and purchase a condominium in the name of the trust so
that the asset is still protected. The trust may sell one stock and buy
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another. For those clients who may wish to continue trading on their
own, the adult child trustee may sign a third party authorization
with the brokerage firm authorizing the parent to continue trading
on the account. Sometimes this is simply done online with the
parent using the PIN on the account. The trust continues to pay
all income (i.e., interest and dividends) to the parent grantor. As
such, the irrevocable trust payments should not affect the client’s
lifestyle when added to any pensions, social security, and IRA or
other qualified distributions the client continues receiving from
outside the trust. Homeowners insurance should be modified to
add the trustees, who are now on the deed, as additional insureds.
MAPT’s are discussed in more detail following.

If there is a special needs child, consideration will be given to
creating a Special Needs Trust (Chapter 9), which will pay over
and above what the child may be receiving in government benefits,
especially social security income and Medicaid, so that the
inheritance will not disqualify them from those benefits.

With the size of estates having grown today to where
middle class families are leaving substantial bequests
to their children (depending, of course, on how many
children they have), the trend is toward establishing trusts
for the children to keep the inheritance in the bloodline.
Variously termed Inheritance Protection Trusts, Heritage
Trusts, or Dynasty Trusts, these trusts may contain additional
features, such as protecting the inheritance from a child’s
divorce, lawsuits and creditors during their lifetimes, and
estate taxes when they die. The primary feature of all of these
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trusts for the heirs, however, is to provide that when the child
dies, in most cases many years after the parent, the hard-
earned assets of the family will not pass to an in-law who may
get remarried and eventually share those assets with a stranger,
but rather to the grantor’s grandchildren. On the other hand, if the
client wishes to favor the son-in-law or daughter-in-law, they may
choose to provide that the trust, or a portion of it, continue as an
“income only” trust for their adult child’s surviving spouse for their
lifetime, and only thereafter to the grantor’s grandchildren.

Other key areas for discussion in developing the elder law estate
plan are second marriage planning, planning for those without
children, protecting assets for spendthrift children, and planning
for same-sex couples, topics discussed in more detail in later
chapters.

Step Five: Executing and Maintaining the Plan

At the meeting to execute the elder law estate plan, the documents
are reviewed with the client, explanations are given and questions
are answered. Many practitioners favor sending the documents
ahead of time for their clients’ review. While there are advantages
to this practice, we have found the clients are often overwhelmed
by the legal documents and prefer to limit the practice to those
instances where it is specifically requested.

After execution, including signing new deeds transferring real
property into the trust, the client is advised how to transfer title
of their investments and bank accounts to the trust. Similarly,
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beneficiary designations on annuities, life insurance policies and
sometimes on IRA’s and other qualified plans are often changed to
the client’s trust or to the children’s Inheritance Protection Trusts.

In the event there is more than one trust being executed, which
assets are left to which trust, and why, are explained to the client as
part of the process of funding the trusts.

Finally, the elder law estate plan is reviewed every three years for
changes in the law as well as changes in the lives of the clients and
their families. Inherent in the plan is the ability of the “hybrid”
elder law estate planning firm to address Medicaid asset protection
issues, either by planning ahead due to advancing years or, in the
event of an “immediate need”, when a crisis arises and the family
has failed to take action in advance. Medicaid planning strategies,
key tools in the elder law estate planning attorney’s toolbox, are
also discussed in greater detail following.

At our firm, we believe not only reviewing the plan every three
years, but also in building the attorney-client relationship. To that
end, we send our clients a weekly article on some interesting or
important elder law and estate planning topic. This way, the elder
law estate plan is far more likely to address their situation when
they may need to use it in the future. Indeed, by providing ongoing
information and reviewing the client’s matter tri-annually, the
elder law estate plan is designed to work when the client needs it,
not when they wrote it, perhaps decades earlier.
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4

The Two Biggest Mistakes
in Planning

1. Failure to address all of the issues.

A comprehensive review of the client’s situation should address
planning for disability as well as for death, including minimizing
or avoiding estate taxes and legal fees and proceedings. A plan
should be in place to protect assets from long-term care costs. Like
a chess player, counsel should look ahead two or three moves in
order to determine what may happen in the future. For example,
attorneys will too often place a majority of the assets in the wife’s
name or in her trust in light of the husband having significant IRA
or any qualified assets in his account. However, since the husband
is often older and has a shorter life expectancy, this may result in
the IRA type assets rolling over to the wife, all of the couple’s assets
ending up in the wife’s estate, and no estate tax savings effected.
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Another example would be where the client’s children are in a
second marriage but have children (the client’s grandchildren) from
a previous marriage. Unless planning is done with Inheritance
Protection Trusts (Chapter 6) for the client’s children, a situation
may occur one day where the client’s child predeceases their
second spouse, all assets pass to the second spouse, and the client’s
grandchildren, from a son or daughter’s prior marriage, are denied
any benefit from the grantor’s estate.

2. Failure to Regularly Review the Elder Law Estate Plan

At a minimum, each client’s estate plan should be reviewed every
three years to determine whether changes in the client’s personal
life, such as their health, assets, or family history (births, deaths,
marriages, divorces, etc.) impact the plan. It is unrealistic to
expect a plan established today to be effective ten, twenty, thirty,
or more years in the future. Over time, clients will want to change
their back-up trustees or plan of distribution. They may wish to
add Inheritance Protection Trusts for their children. They might,
after a number of years, wish to change from a revocable trust to a
MAPT because they were unable or unwilling to obtain long-term
care insurance. The client will benefit from having a plan better
suited to their current needs at any given time.

Despite the knowledge and earnestness of some of the best
practitioners in the land, clients sometimes do not act on the
advice given. Experienced attorneys know not to take it personally
when clients choose to ignore their advice or perhaps choose other
counsel. People don’t always do what they need to, they do what
they want to do. A ninety-three year old client once told us that she
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“wanted to think about it” so far as planning her affairs. Experience
tells us that this client is not ready to plan at the present time,
despite her advanced years, and we must respect that choice. On
the other hand, we recall a client coming in to see us eleven years
after their initial consultation stating that they were now ready to
proceed. We prepared their elder law estate plan.






Elder Law Estate Planning 35

5

Components of an
Elder Law Estate Plan

For most clients, an Elder Law Estate Plan consists of the following
documents and features:

1. ARevocable LivingTrust (RLT) oran Irrevocable Medicaid
Asset Protection Trust (MAPT)

Generally the client will have one of these trusts or the other, not
both. The MAPT is used where protection of assets is required in
the absence of long-term care insurance. For married couples with
estates over the estate tax exemption, state and/or Federal, two
trusts may be required, one for each spouse, to create two estates
thereby doubling the exemption from estate taxes. Where clients
wish to protect the inheritance from children’s divorces, lawsuits
and creditors, and keep the inheritance in the bloodline so it passes
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to grandchildren instead of to in-laws or strangers, Inheritance
Protection Trusts may be added as an option to either the Revocable
Living Trust (RLT) or the MAPT. These Inheritance Protection
Trusts are “stand-by trusts”. They remain empty until the parent
dies or, if there is a spouse, until the surviving spouse dies, and
then the parents’ trust or trusts pay out to the children’s Inheritance
Protection Trusts.

2. Pour-Over Will

A new will which cancels your old will and provides that in case
you may have left anything outside of your trust, the assets should
be “poured into” your trust after you are gone, since your wishes
are provided in the trust. Care should be taken to ensure that any
assets left outside the trust are either joint with someone else or
have a designated beneficiary. The use of the pour-over will is to
be avoided, if possible, since it must be probated. It is there “just
in case”.

Examples of where a pour-over will might be used are (a) the client
dies while waiting for an inheritance that is tied up in a probate
proceeding, or (b) the client dies in a car accident and the estate
comes into money damages, for wrongful death.

3. Power of Attorney

Allows the person or persons you choose to handle your legal and
financial affairs should you be unable to for any reason. There are
distinct advantages to having an elder law estate planning attorney
draft the power of attorney. Since we deal with disability on a daily
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basis, we are more aware of the essential powers that may be needed
should a client become disabled. Some of the common powers
that have been found useful to add to standard form powers are:

a. To change beneficiaries on IRA’s, annuities and
insurance policies

b. To create, fund or modify a trust
c. To make gifts in unlimited amounts

These additional powers may make the difference between the
client qualifying for Medicaid benefits one day or losing some
or all of their assets to pay for their care. Powers of Attorney are
discussed in Chapter 7.

4. Health Care Proxy/Living Will

The proxy is the person who you wish to make medical decisions for
you if you are unable to decide for yourself. The living will authorizes
termination of life support systems, such as feeding tubes and ventilators,
when your proxy determines that is best.

The general standard here is to withdraw life sustaining measures
when the agent determines that the patient no longer has any
meaningful existence and thereis no hope of recovery. Nevertheless,
it is important to note that the agent is carrying out the patient’s
express wishes, not those of the agent themselves. Health care
decision-making is further discussed in Chapter 8.
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5. Funeral and Burial Instructions
In your own handwriting you may provide:

a. Type of funeral service

b. Type of burial
c. Whether funeral has been prepaid
d. Who will be in charge of the arrangements

e. What organs and tissues you may wish to donate

6. Final Instructions to Your Family

A form to fill out giving your family basic information they will
need to settle your estate including:

a. Date and place of any marriage
b. Subscriptions that need to be cancelled

c. Your computer user names and passwords

d. Family, friends, businesses and professional advisors who
should be contacted in the event of death

e. Any information you would like included in your obituary
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f. Safe deposit box instructions and key

g. Checklist of what needs to be done by those settling your
affairs, such as contacting Social Security and the Post Office

7. Deeds

New deeds should be prepared transferring your real property
from your name into the name of your trust. This is important for
out-of-state property as well to avoid a second probate in the other
jurisdiction.

8. Memorandum of Personal Effects

Modern practice is to leave a handwritten list of which valuables
go to which of the heirs and to request that the trustee honor the
terms of the memorandum for those special items. This way, the
client does not need to see the attorney to change their estate plan
for personal effects. If they change their mind as to these personal
items, they may simply tear up the old memorandum and write a
new one.

9. Instructions for Transferring Assets to Your Trust

Although this is explained in person at the time the trustis executed,
a written set of instructions will accompany the documents as well.
Many law firms, including ours, will undertake to assist you in this
process. However, many clients are able to do this for themselves.
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10. Monitoring and Maintaining the Plan

At a minimum, a program should be in place to review the plan
at least once every three years for changes in the law as well as in
the client’s assets, their health or in their personal lives and those
of their heirs, such as births, death, marriages and divorces. This
way, in the event of death or disability, which may occur many
years later, the plan is always current. A law firm newsletter is also
recommended to keep the client abreast of any law changes that
may affect their plan on an ongoing basis.
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6

Inheritance Protection Trusts
(IPT)

With the size of estates having grown today to where middle
class families are leaving substantial bequests to their children
(depending, of course, on how many children they have), the
trend is toward establishing trusts for the children to keep the
inheritance in the bloodline. In the case of your children, there are
a number of benefits to leaving assets to them in a trust. These are:
(1) the assets will be protected from claims by their spouse in the
event of divorce (2) the assets may be protected from their creditors
in the event of a lawsuit or other financial hardship, and (3) on
your child’s death, the unused assets will go to your blood relatives
(usually grandchildren) instead of to in-laws or others.

We call this “multi-generational planning”. Whereas with a will
your estate plan usually dies when you do, with an Inheritance
Protection Trust your wishes will go on for thirty, forty or even fifty
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or more years after you are gone, i.e., for two generations instead
of just one.

These trusts provide that, during your children’s lifetimes, they have
complete access to the income and the principal of their Inheritance
Protection Trusts — so that you're not giving them a “gift with strings
attached” or “ruling from the grave”. The Inheritance Protection Trust
is also a “sprinkling” or “spray” trust, meaning the assets may be used
by your son or daughter not only for themselves, but also for your
grandchildren, in equal or unequal shares. When your child dies, the
Inheritance Protection Trust which you have established directs that
the remaining trust assets, which may have grown considerably, go
to your grandchildren. If the grandchildren are under age thirty-five,
we recommend that the funds be held in trust for them until such
age, with the trustee (usually an aunt or uncle) using so much of the
assets as may be needed for their health, education, maintenance and
support. If one of your children dies without leaving children of their
own, then the trust funds go to their surviving brothers and sisters.

Keep in mind that, without an Inheritance Protection Trust, if your
son or daughter dies, the entire inheritance you have left may go to a
son-in-law or daughter-in-law who may later get remarried and share
your hard earned assets with a complete stranger. Nevertheless,
some clients would not want to completely leave out their son-in-law
or daughter-in-law. In such cases, the Inheritance Protection Trust,
or a portion of it, such as one-half, may be set up to continue for your
in-law’s lifetime, providing them with the “income only” so that if
they get remarried or end up in a nursing home, the assets are still
protected. On their death the remaining trust principal will then go
to your grandchildren or whomever else you designate.
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7/

Powers of Attorney

What happens if you have an accident or an illness whereby you
are unable to handle your legal and financial affairs? Many people
incorrectly believe their spouse is legally able to handle their affairs.
Similarly, a parent has no legal authority to handle the affairs of a
child, once the child attains the age of majority — eighteen years.

Without a power of attorney, you would have to apply to a court to
be named a legal guardian. These proceedings are expensive, time-
consuming and fraught with peril. The judge has no obligation to
name the spouse or parent as legal guardian and may appoint a
stranger. For example, the judge may feel that the spouse or parent
has a conflict in that they are the beneficiary of the incapacitated
person’s assets, or the judge may decide that someone else has
more knowledge and experience in handling such matters.



Elder Law Estate Planning 44

Who should you choose as your “agent”? In our experience, the
vast majority of powers of attorney name the spouse first and
one or more of the children second. While on its face this seems
reasonable, experience has shown it may not be a good idea. We
often need to use the power of attorney when the client is quite
elderly and infirm. Often, so is the spouse at that time. Son or
daughter wants to step in and help out with bill paying, etc. only
to find they are unable to use the power of attorney for dad unless
they can prove that mom can't.

How do you prove she can’t? First you have to get the doctor to
write a letter that mom is unable to handle her legal and financial
affairs. Will the doctor write the letter? Will the letter be clear and
unequivocal? Will each of the third parties you have to deal with
accept the letter? These are not easy hurdles to overcome.

We believe there is a better way. We simply say either mom, or
son, or daughter may act as agent. The problem is eliminated. You
are protected from son or daughter misusing the power of attorney
by the fact that they do not have the document — you keep it in your
possession and make it available if and when they need to use it.

Despite the fact that every adult should have a power of attorney, not
all powers of attorney are created equal. The standard form, used
by many attorneys, is what we term “over the counter medicine”.
Instead, we choose to use what we call the “prescription strength”
elder law power of attorney.

It works just like medicine. What happens when you only have
over the counter medicine but you need prescription strength?
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You know what happens — it doesn’t work, it’s not strong enough.
For example, the standard form allows the agent to make gifts up
to $5,000 per year. The elder law power of attorney has no such
limitation, allowing the agent to gift any amount. Let’s say a client
is going into a nursing home or needs care at home. We often save
the family hundreds of thousands of dollars using the elder law
power of attorney to gift out to the children those amounts that will
help qualify the client for Medicaid benefits. Generally, even on the
nursing home doorstep, we can save about half of a parent’s assets
by gifting.

Now, if the client only has the standard power of attorney, they can
only gift five thousand dollars a year. When it comes to Medicaid,
it’s move it or lose it! Almost all of mom’s money will have to be
used for her care.

Let’s say mom has $500,000 in assets and needs nursing facility
care. We use the elder law power of attorney to gift $250,000 to
the children (tax-free). So long as we use the remaining $250,000
to pay for mom’s care, the family gets to keep the $250,000 gift.
Other valuable powers added to the elder law power of attorney
are (1) powers to create or modify trusts (2) powers to change
beneficiaries on IRA’s, annuities and insurance policies, and (3)
powers to refuse any inheritances left to the disabled person.

For clients age sixty and older, choosing an elder law attorney often
makes the difference between losing and keeping your home and
life savings to pay for long-term care.
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3

Health Care Decision-Making

For health care decision-making, when a doctor determines you
are unable to make medical decisions for yourself, New York has
the Health Care Proxy. The proxy, or agent, may make any medical
decision for you except one — they cannot withdraw life sustaining
measures, such as feeding tubes or a ventilator, unless they can
prove this is what you actually wanted.

There are two ways to show that, in situations where there is no
reasonable expectation of recovery from extreme disability, and
there is no meaningful existence, you do not wish to be kept alive
by artificial means. First, you may state in your health care proxy
form that you have discussed your wishes regarding artificial life
support with your proxy and they know what your wishes are or,
secondly, you may execute a ‘living will’ which is essentially a
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statement that you do not wish to be kept alive in the circumstances
discussed above.

The primary consideration in choosing an agent is who would be
best suited to make these end-of-life decisions. Most people choose
a spouse first and one of their children second. Nevertheless, there
is no requirement that it be a family member. You may choose
whoever you wish. We are often asked if the client can choose two
or more of their children to act jointly. For good reason, the Public
Health Law disallows this — if the joint agents didn’t agree, how
would the doctor know what to do?

A few years ago, a client came into our office and explained that
his mother had been on a feeding tube for two years. He went on
to say that she could not open her eyes, speak or get out of bed.
Incredulous, we asked if she had signed a Living Will. He said yes
she had. We then inquired what happened when he went to visit
her. He stated that when he put his hand in hers, she was able
to squeeze his finger. Our conclusion? She may have chosen the
wrong person as her health care proxy. Choosing someone who is
strong enough to carry out your wishes is essential.

As opposed to the health care proxy, Medical Orders for Life-
Sustaining Treatment (MOLST) forms are medical directives
signed by a doctor and used to convey a patient’s wishes regarding
life-sustaining treatment. The purpose is to improve the quality of
care that seriously ill people receive at the end of life.

A survey by BlueCross revealed only 42% of those surveyed had
chosen a health care proxy, so most people are without an advance
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directive for medical decisions. The Family Health Care Decisions
Act allows a close family member or friend to make health care
decisions for incapacitated loved ones who do not have a health
care agent or didn’t previously make such decisions.

The Family Health Care Decisions Act designates, in order of
priority, who can act as a surrogate for the adult incapacitated
person. The first surrogate is the spouse or domestic partner.
The list then includes adult child, parent, sibling, and last, a close
friend. If the court has appointed a legal guardian, that person
takes priority.

Decisions are based on the patient’s wishes or the patient’s best
interests if the patient’s wishes are unknown. The MOLST form
and The Family Health Care Decisions Act are advancements
in honoring each person’s end of life desires regarding medical
treatment.

However, it can’t be stressed enough - the best way to honor one’s
desires regarding end of life medical treatment is to complete a
Health Care Proxy and Living Will in advance.
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9

Special Needs Trusts (SNT)

Parents or grandparents of a special needs child should leave assets
in a Special Needs Trust, to avoid the child being disqualified from
receiving government benefits, such as SSI and Medicaid. The
reasoning behind these Special Needs Trusts is simple — prior to
the protection now afforded by these trusts, parents would simply
disinherit their special needs children rather than see them lose
their benefits. Since the state wasn'’t getting the inheritance monies
anyway, why not allow it to go to the child for his or her extra needs,
above and beyond what the state supplies, such as:

« Clothing

- Essential dietary needs

« Education

« Hobbies, sports, exercise
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« Tickets for events

« Health care costs and medical procedures

« Vocational rehabilitation

« Household goods (appliances, furniture, computer,
television)

« Personal care products

« Personal services (lawn mowing, housecleaning,
baby-sitting, etc.)

« Music

« Real property

« Automobile (including gas and insurance)

« Transportation (buses, cabs, trains, domestic airfare)

+ Vacations

« Burial costs

These trusts, however, offer traps for the unwary. Since payments
to the child will generally reduce their SSI payments dollar for
dollar, trustees of such trusts should be advised to make payments
directly to the providers of goods and services. Preserving SSI
benefits is crucial since eligibility for SSI determines eligibility for
Medicaid.

In other words, if SSI is lost the recipient also loses their Medicaid
benefits. In addition, any benefits previously paid by Medicaid may
be recovered. As such, one also has to be mindful of bequests from
well-meaning grandparents. Similarly, if a sibling dies without a
will, a share of their estate would go to the special needs brother or
sister by law.

Distributions from the trust to the beneficiary should be “in kind”
rather than in cash. For example, the trust may own items such
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as furniture and allow the beneficiary child the use of them. In
addition, the Special Needs Trust must be carefully drafted so that
it only allows payments for any benefits over and above what the
government provides, not only now but also in the future. The child
may not control or have direct access to any portion of the trust.

There are two types of Special Needs Trusts. First party and third
party. The first party trust is set up by a parent, grandparent, legal
guardian or court using the child’s own money, either through
earnings, an inheritance that was left directly to them or, perhaps, a
personal injury award. Recent changes in the law allow the special
needs child to establish their own first party Special Needs Trust if
they are legally competent to engage in contractual matters. These
first party trusts require a “payback” provision, meaning that on
the death of the child beneficiary, the trust must pay back the state
for any government benefits received. In other words, the state is
saying that, we will let you use this money for your special needs,
but whatever was not needed should go back towards your basic
care. These trusts require annual reporting and accounting to the
state and are limited to children under age sixty-five.

A third party trust is usually set up by a parent or grandparent,
using their own money. Here, no “payback” provision is required
because it was not the child’s own money that funded the trust
and the parent or grandparent had no obligation to leave any
assets to the child. Indeed, requiring a payback provision would
discourage many parents from setting up a Special Needs Trust
at all. Generally, on the death of the child beneficiary, the balance
of the trust is paid out to the special needs child’s children first, if
any, otherwise to the surviving siblings, then nieces and nephews,
etc.
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A major issue for parents today is the increased life expectancy of
their special needs child. With major advances in medical care,
many such children, who would have in earlier days predeceased
their parents, are now surviving them. In order to solve this
problem, parents often leave a disproportionate share of the estate
to the special needs child. This can engender hard feelings in
siblings who, although agreeable to such an arrangement initially,
may find themselves in need of funds later on and resentful of
the uneven distribution in favor of the special needs child. The
surviving siblings are often the only support network available
for the special needs child so it is all the more important to keep
peace and harmony in the family.

Often, an analysis with the elder law estate planning attorney will
reveal that the assets from an equal division of the estate will, in
fact, be sufficient to provide for the special needs child. If such
is not the case, “second-to-die”, or “survivorship life”, insurance
may be purchased to provide for any additional funds needed.
These policies are written over both parent’s lives. Since the
insurance company only has to pay when the second parent dies,
the premiums are significantly lower than on a single life policy.
Consideration should also be given to having the policy owned by
an Irrevocable Life Insurance Trust, for tax purposes.

Finally, in order to assist those who may have to care for the special
needs child after the parent is gone, a “Letter of Intent” is often
used. Here, the parent advises about any daily medical needs, their
daily routines, their likes and dislikes, etc. Samples of the “Letter
of Intent” for a special needs child are available on the internet.
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Trusts for Minor Grandchildren

Generally, parents leave their assets to the children thinking that
the children will then take care of their children. Occasionally,
parents want to bypass the children, either wholly or partially, and
leave an inheritance directly to the grandchildren.

Inheritances to minors come in different varieties, such as bequests
in wills and as beneficiaries or contingent beneficiaries on IRA’s,
investment accounts, life insurance policies and annuities.

Although well-intentioned, inheritances to minors, without a trust,
must go through a court proceeding on death. Minors, those
under 18, cannot hold property in their names. In the proceeding,
the judge appoints a legal guardian to protect the minor’s interest
until age eighteen, at which time the beneficiary receives the asset.
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The expenses of the legal guardian will be paid out of the minor’s
bequest. Generally, the legal guardian will use the funds for the
child’s health, education, maintenance and support having regard
to any other assets or resources of the minor known to the guardian.
Again, ready or not, the legal guardian must turn over the assets to
the minor at age eighteen, a tender age in today’s world.

A better plan would be to leave assets to a minor beneficiary by
creating a trust. You leave directions for the use of the funds,
distribution at a stated age, such as thirty years old and, in the
meantime, the trustee, a person you choose instead of a legal
guardian chosen by the court, uses the money for the purposes
enumerated above, either by giving money directly to the beneficiary
or by paying bills on their behalf.

Trusts avoid probate court proceedings entirely for the trust
assets. You either put assets into the trust while you are living or,
alternatively, you may name the minor’s trust as death beneficiary
on bank accounts, investment accounts, IRA’s or the retirement
plans, annuities and life insurance policies.

The intention to benefit minor beneficiaries must be attended to
with thoughtful planning to avoid having the good deed punished.
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Second Marriage Planning

In second marriage planning, a co-trustee is sometimes
recommended on the death of the first spouse. While both spouses
are living and competent they run their trust or trusts together.
But when one spouse dies, what prevents the other spouse from
diverting all of the assets to their own children? Nothing at all, if
they alone are in charge. While most people are honorable, and
many are certain their spouse would never do such a thing, strange
things often happen later in life. A spouse may become forgetful,
delusional or senile or may be influenced by other parties. Not
only that, but the children of the deceased spouse tend to feel very
insecure when they find out their stepparent is in charge of all of
the couple’s assets.

If you choose one of the deceased spouse’s children to act as co-
trustee with the surviving spouse there is a conflict that exists



Elder Law Estate Planning 58

whereby the stepchild may be reluctant to spend assets for the
surviving spouse, because whatever is spent on that spouse
comes out of the child’s inheritance. Then what if stepparent gets
remarried? How will the stepchild trustee react to that event? What
if it turns out the stepchild liked the stepparent when his parent
was living, but not so much afterwards?

Here is where the lawyer as co-trustee may provide an ideal solution.
When one parent dies, the lawyer steps in as co-trustee with the
surviving spouse. The lawyer helps the stepparent to invest for
their own benefit as well as making sure the principal grows to
offset inflation, for the benefit of the deceased spouse’s heirs.

The stepparent in this case takes care of all their business privately
with their lawyer. The trusts cannot be raided. These protections
may also be extended for IRA and 4o1(k) money passing to the
spouse through the use of the “IRA Contract”. Surviving spouse
agrees ahead of time that they will make an irrevocable designation
of the deceased spouse’s children as beneficiaries when the IRA is
left to the surviving spouse, and further agrees that any withdrawals
in excess of the required minimum distribution (RMD) may only
be made on consent of the lawyer.

When the trust terms are read the deceased spouse’s children are
relieved by the protection that has been set up for them, have no
concern about the stepparent’s having sole control of the assets and
the relationship between them may continue to grow and flourish.

QTIP, in connection with trusts, stands for “Qualified Terminable
Interest Property”. These trusts are ideal for those who are in
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second or later marriages and are confronted with balancing the
needs of their surviving spouse when they die while still providing
an inheritance for their children from a prior marriage.

Essentially, this type of trust continues free of estate tax for a
surviving spouse, providing them with income for life (i.e. interest
and dividends) and principal, if needed, with either the surviving
spouse themselves or someone else in charge as trustee or both the
spouse and someone else as co-trustees. The someone else may
be another family member, a bank or trust company or a lawyer or
other professional, such as an accountant. The financial advisor,
while often a close confidant and long-serving professional, is not
advised in cases where they are still handling the family finances
due to a conflict of interest. In addition, many financial institutions
prohibit their advisors from acting as trustees.

QTIP trusts allow the grantor (creator) of the trust to stipulate
where the assets go after the surviving spouse dies, presumably to
the grantor’s children from a prior marriage.

QTIP trust assets are sheltered from any liabilities of the surviving
spouse and professional management may be arranged. There are
also major psychological and social benefits in that (1) the children
from the prior marriage know that their inheritance is protected
from being squandered or diverted, and (2) they may continue and
even enhance their relationship with the surviving stepparent once
the fear of being left out has been removed.

While the surviving spouse may legally act as sole trustee of
the QTIP trust, for the foregoing social reasons this may not be
advisable.
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Some of the rules associated with a QTIP trust are that all income
must be paid out to the surviving spouse every year, the spouse
must be a US citizen, and there may be no other beneficiaries

during the surviving spouse’s lifetime.
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Planning for Those
Without Children

For singles and couples without children, the lawyer as co-trustee
tulfills an entirely different function. In the couples setting, we are
referring to the issues that arise after the first spouse dies. From an
estate planning point of view, couples without children ultimately
have the same issues as singles.

So whether you are single now or become one after your partner
dies, your key issue is usually not planning for death, not who
you are leaving it to and certainly not having a will. Your key issue
is planning for disability. Should you be unable, at some point, to
handle your financial and legal affairs due to accident or illness,
who will take over? If you don'’t have a strong plan for disability,
which eventually happens to about half of all people, you are at
considerable risk of having the wrong person or a stranger take over
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your affairs. In the event of disability, virtually any interested party
(hospital, doctor, lawyer, social worker, relative, etc.) may initiate
a proceeding to have a legal guardian appointed for you. Once
you enter into this bureaucratic process, usually involuntarily, it
is difficult to extricate yourself and you lose precious control over
your affairs. We often say you are only as strong as your back-up
plan. If you have set up a living trust, you put yourself in charge
now, but the trust says who takes over in the event of disability. You
get the person or persons you have chosen, not a court appointed
legal guardian, along with the many thousands of dollars in costs,
and the associated stress, that such proceedings entail.

So, who should you choose? We recommend that you choose
two people. One a friend or relative who is willing to undertake
the responsibility, and knows you well, and then the lawyer as
co-trustee. The lawyer will see to it that the trust is run properly
and that all of your affairs are handled according to law. It takes
a considerable amount of the anxiety, pressure and responsibility
off of your friend or relative who has so kindly agreed to undertake
this task but may be inexperienced. Further, you have two people
signing off on all decisions, and everyone knows what two heads
are better than. Not only is the possibility of a mistake being made
greatly reduced, but it also eliminates the risk of misappropriation
of assets. We are also mindful that one person, acting alone, may
be influenced by someone else who you didn’t choose.

In many cases, where clients do not have a friend or relative
available for this purpose or where they do not want to burden
anyone with the responsibility, the lawyer may act as sole trustee.
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In our view, for singles and couples without children, planning for
disability is more important than planning for death. In the case
of disability, the lawyer as co-trustee may be an invaluable asset
to the person without immediate family or who wishes to use an
independent third party for other reasons.
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Protecting Assets for
Spendthrift Children

It's an estate planning epidemic. So many successful parents we
meet have children who are poor at handling money, have not
achieved significant success in life where they have any experience
in handling money, or they simply refuse to grow up. What’s a
parent to do?

Enter what has been termed the greatest invention of English
common law: the trust. Trusts are legal entities that may hold and
use assets for a beneficiary (your son or daughter) but have them
managed by a trustee (one of more responsible adults, including a
professional trustee).

Historically, estate planning consisted of setting up a will and
leaving everything to one’s children in equal shares, “per stirpes”.
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The “per stirpes” is Latin for “by the roots”, meaning that if any of
the children predecease their parents then their share goes to their
children, if any.

Today, however, adolescence lasts much longer than it used to.
Some say that “30 is the new 20” and, anecdotally, we see much
evidence of this. Another recent phenomenon is children coming
back home to live with their parents, for many reasons, but often
having to do with their inability to deal with the problems of life or
the shrunken job market.

Inlight of the foregoing, and the fact that trusts, which have become
as common as wills today, may continue for many years after the
death of the parent, new planning options are available to clients.

For example, one popular plan of distribution is 20% at age thirty,
one-half of the remaining balance at thirty-five and the remainder at
forty. The theory here is that the child can get the 20% and spend it
all, but they have to wait five years before they get one-half of what’s
left and then, finally, ten years later, when they have hopefully made
their mistakes and matured somewhat, they still have about one-
half of the inheritance left. A twist on this plan is 20% on the death
of the parent, one-half of the remaining balance five years after the
parent’s death and the remainder ten years after the parent’s death.
This latter formula is often accompanied by a “cap”. For example,
upon attaining the age of fifty, any undistributed amounts shall
then be distributed outright to the adult child beneficiary.

It is important to note here that assets left in the trust for delayed
distribution are still available for the child’s health, education,
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maintenance and support. Those assets are simply managed by
the more experienced and mature trustee who makes decisions as
to distribution of income and principal.

What if the parent wishes to “rule from the grave” and keep the
assets in trust for the child’s lifetime?

Let’s say your son Richard is a problem. Your estate plan using a
living trust would provide that upon your death oz, if you have a
spouse, upon the second death, Richard’s share would go into The
Richard Trust with perhaps a family member and your attorney
as co-trustees. The Richard Trust continues for his lifetime, and
the trustees would use the money for Richard’s health, education,
maintenance and support. The trust may help him start a business,
buy a house or, alternatively, purchase a house for him. Then, upon
his death, the trust would go to his children (at a stated age) or, if
there are none, to his siblings or his nieces and nephews.

The “sprinkling”, or “spray” trust is also often used in this context.
Let’s say Richard has two children and you are very concerned about
them as well. You may set up a trust for Richard and his children
and direct the trustee to “sprinkle” the income and principal
amongst the beneficiaries, in equal or unequal amounts, whenever
itis needed or will do the most good. So if one of Richard’s children
is accepted to Harvard, while the other goes to the local community
college, the trust may help both. An added bonus with these trusts
is that they keep the assets out of the hands of Richard’s spouse
who, in some cases, may be a large part of the financial problem.

For children in dire financial straits or perhaps headed in that
general direction, the effects of a potential bankruptcy on the
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inheritance and estate administration must be addressed. What
happens if your son or daughter files for bankruptcy within six
months of the date of your death? The inherited assets are then
available for their creditors. Nevertheless, by leaving assets to your
son or daughter in a trust, giving the trustee discretion to distribute
income and principal as the trustee sees fit, you may protect those
assets from being lost in a subsequent bankruptcy proceeding.

There is much to consider concerning setting up a trust for an
adult child, such as the pros and cons of naming siblings, other
relatives, friends and professional advisors as trustees. Other
factors are how long the trust should go on, what payments the
trust should allow or disallow, and who the back-up trustees might
be. All your choices have their issues which need to be fleshed out,
with the help of an experienced attorney, so as to provide the plan
that best suits your family’s needs.
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Planning for
Same-Sex Couples

Same-sex couples face unique estate planning issues. Since
Obergefell v. Hodges, same-sex marriages have been legal in all
fifty states. Living trusts are often the estate planning vehicle of
choice for the gay community for a number of reasons.

1. They provide for your partner to be able to handle your assets
should you become disabled. Powers of attorney and health care
proxies/living wills are documents that also help insure that your
partner will be in charge of all legal, financial and medical decision-
making in the event of disability, free of interference from other
family members.

2. Will planning has fallen into disfavor because (a) wills are
significantly easier to challenge than trusts (b) a notice of the



Elder Law Estate Planning 70

proceeding must be given to your closest legal heirs, providing
them with an opportunity to object (c) the will is a public record,
eliminating privacy, and (d) the legal process may be time
consuming, possibly delaying the surviving partner’s access to
needed funds.

3. Simply putting your partner’s name on your assets, or joint
tenancy, seems to be a simple solution to many, until they learn
of the pitfalls. First, for appreciated assets, such as stocks and real
estate, there are tax disadvantages to receiving assets from a joint
tenant. While inheriting from a will or trust at death eliminates
taxable capital gains for the survivor, joint tenancy only eliminates
one-half of those capital gains since you are only “inheriting” one-
half of the property. Secondly, you may be exposed to the debts and
liabilities of your partner. Thirdly, you lose control over where the
assets go after your surviving partner dies. Perhaps you may want to
provide for your partner for life, but state where the unused assets
will go after he or she passes. Finally, once you make your assets
joint with your partner, you may have more difficulty in getting those
assets back in the event of a divorce or break up in the relationship.

4. If either or both partners have children, care must be taken as to
how those children are provided for on the death of the first partner.
Many of the same considerations apply as in second marriage
planning (Chapter 11), such as what they will receive when their
parent dies and what they will receive when the surviving partner
dies, as well as how their rights will be protected in the interim.

5. Funeral and burial arrangements are often contentious matters.
Proper legal documents will allow you to designate the person you
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wish to have control of the arrangements as well as providing in
writing the specific type of funeral and burial that you may wish.

6. As same-sex couples age, there may be good reasons not to
marry for Medicaid planning purposes. Whereas for married
couples the combined assets of the couple are available for the
care of the ill spouse, such is not the case for unmarried couples
-- 80 your assets are legally protected from your partner’s cost of
care. Further, while married couples who wish to plan ahead with a
Medicaid Asset Protection Trust (MAPT) may not name each other
as trustee, such is not the case for unmarried couples. So if you
wish to protect your home and life savings from long-term care
costs, and cannot obtain long-term care insurance for any reason,
you may each establish MAPT’s for each other and need not go
outside the relationship to put someone else in charge in order to
protect your assets.

In our experience, crafting an estate plan for the same-sex couple
that is thought through, addressing all the potential social, legal,
financial, health and tax issues, is a loving act that provides peace of
mind knowing your choices will be legally protected and honored.
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Planning Issues for Women

When Husband Handled the Finances

While women and men have many issues in common, some of
these issues tend to affect women more deeply. For example, in
the case of the death or disability of a spouse, it is more often the
surviving wife who is unfamiliar with handling the family finances.
In the course of planning for such a couple, it is wise to find a
financial advisor that the wife can turn to. Ideally, this relationship
should be developed over the years while the husband is living, so
that there is a seamless transfer of decision-making. Where such a
relationship with a financial advisor is absent, one of the financially
savvy children may be named as a co-trustee with the surviving
wife or, should none of the children be suitable for that role, the
attorney as co-trustee may be considered.
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Children from Prior Marriages

With the increase in second marriages, many women have children
from previous marriages. How will those children fare should a
wife die first? This dynamic may be complicated by the fact that
there are children from the second marriage as well as the first.
Here, we consider making partial gifts to the children of the first
marriage, who are generally older, on the wife’s death. The balance
of the assets may be kept in